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An 1n~depth review of the record befare the COurt'reVea}s thatj‘h"‘

aesthetics appears to be at the heart of Petltzoner’s objections.
But, obviously, that was a concern that was before Respondent. Of
course, aesthetics 1s a term that applles to one' sense ©of the
beautiful. It is part of the élxche that beauty is in the eye of
the beholder. Thus, art collectors confirm the beauty of a Picasso
by the extravagant prices that are paid; and there are those who
believe Picasso’s are no more than daubed and angular speculations
that distort a canvas (except for his so-called Blue and Pink
Periods)l

Seafching the record here is a vain pursuit in looking for
those elements that define the arbitrary and the capricious.
Petitioner has gone to great and convoluted lengths in its attempt
to condemn the tower. No suggestion is to be found that Petitioner
will suffer any significant economic harm. Indeed, there is no.
perceivable injury, unless it is some unredressable, speculative
and . ‘unspecified chimera lost in the multiple variants of
aesthetics. Nowhere does Petitioner make an effort to show that
Fordham’s use of 1ts property is dangerous or in conflict with any
zoning ordinance restrictions, or that the tower will bring about
some undesirable change in the character of the neighborhood, a
neighborhood in which Fordham University has been located since
1845.

From all that appears in the fulsome record:

Respondent painstakingly took into account all
the required factors and that 1its
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determination “rests comfortably or.a rational
basis and substantial evidence" * * *.,

Matter of O'Keefe v. Donovan, 199 A.D. 2d 681, 682.

To the same effeqt, see Matter of Collins v. Lonergan, 198 A.D. 24
J
349, 350; Matter of Xattke v. Incorporated Village of Freeport, 200

A.D. 24 746, 747; Matter of Cunninghanm v. Kerst, 203 A.D. 24 636,

637.

This dispute, of course, 1s a matter of great moment to all
sides and }ts importance is reflected in the circumstance that 1in
March and iApril, the court received correspondence including
citations counsel dbviously believed were 1important, if not
dispositive and wholiy on all-fours. One such citation is

Kleinhaus v. Zoning Board of Appeals of Cortlandt (N.Y.L.J., March

26, 1996, p. 37, col. 3.} Kleinhaus appears tc express the opin:ion

that Presnell v. lLeslie, 3 N.Y. 2d 384, a 1957 case, has been

effectively discountﬁd as appellate authority because of a
subsequent promulgation of PRB-1, issued by the Federal
Communications Commission in 1985. Presnell may be sald to support
the position that the  size of a structure, rather than its
functional relation to the principal use determines the accessary
use status. PRB-1, partially codified at 47 CFR §97.1%, addresses
a policy position that conflicts between amateur radio operators
and restrictive zoning ordinances should be avoided. Since
restrictive ordinances should be avoided, PR3-l states <that
"conseguently, a limited preemption policy 13 warranted." It was

added that regulations that preclude amateur comrzunications must be
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particular height limitation [for an antenna] below which a local

government may not regulate", nor "will we suggest” mechanisms for
special exceptions. ‘

And, as PRB-1 continued, "even where height of antennas {is)
based upon health, safety or aesthetic considerations, any such
restrictions by local regulations, must be crafted to accommodate
the local authority’s legitimate purpose" (425, &¢7 CFR §97.15(e].
And, whi{e local regulation of antenrna heights, has &2 fi1rm and w=1l
recognizéﬁ role when disputes arise, Kleinhaus malies bold to assart
that, not only do FCC regulations have the force c¢f statutes, but

that the regulations alsc preempt local ioning laws to the limited

[ aad

extent provided 1n the regulations themselves, citing Pental v.

City of Mendola Heights, 13 F. 3rd 1261 (8th Cir., :199¢); et 2.

PRB-1, at the cutset, states that "a limited preemption policy
1s warranted" and that "State and local regulations that operate to
preclude amateur communications in their coapun:ities are in direct
conflict with feceral objectives and must be preexmpted.”  That

ratio decidendi is then supported in the follcwing languade:

"25. Because amateur station
comnunications are only as effective as the
antennas enployed, antenna height restrictions
directly affect the effectiveness c¢f ameteur
comnunicaticns. Scome amateur antanna
configurations reguire more  substantilal
installations than others if they are to
provide the amateur operatcr with the
comnunications that he/she desires To engzage

€

in. ¥ * * We will not, however, speZlfy any

par-icuolar height limitation Dgicow Whizn 2

local governrent may not reguiate, nor wlll we

suggest the preclse language that nust ke
an

contained in local ordinances, such mech
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for special  exceptions, variances  or
conditional permits." * * «

The proper regulatoary and administratite bodles of the City ¢f
New York have duly approved the constructicn of the disputéd
antenna tower on the Fordham caampus. The objecctions that bring ﬁhe
matter to this c¢curt appear to be to height and only to height.
Fordnam's application for pernission to proceed with the
construction of the antenna was granted. Construction proceeded.
When almost half conpleted, Petiticner raised what are essentially

«

aesthetic objections.

Technically, at least, laches should serve as a bar to the
Petition; but there are other’and more traditional and forceful
reasons not to disturb the administrative rualings: The papers and

the arguments that seekX annulment of the determination of the

Respondent that the antenna tower is an accessory use by Fordhan

simply fall in their mission. 1In effect, Petitioner asks this
court to adopt its conclusions and embrace them as the court’'s
decisiqn. But, as earlier neted, the court 1s forbidden to
substitute 1its cwn opinion for that of the adailnlistrative agency
that has uttered its determinatisn. Moreover, there are practical
down-to-earth reasons supporting the propriety of Respondent’s

approval of the tower. As a broadcasting facil:ity, 1t is necessary

«

for Fordham to cemgiy with FCC guldelines on non-ionizing radiation
exposure. (#®. 3:.' mithout the new antanna. WEUY will be unable.

BN

affectively to transziz its itlcensed sign2) by reasen of high-rise

~$tructures in the area cf the University. In addition, the cld

a -

leleS5917s3 p, 14a-13
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suffers from cracks and stress signs. (R. 282-284.)

There are mentions of scecveral other university radio stations
that ﬁeed not ke repeatre here. And while Pe:it}oner’s papers make
a rather inconplete attenpt to address the néed for Fordhan to
complete a full environmental impact statement, that is a matter
still under FCC ccnsideratlion, according to Fordhan‘s memorandum of
law. The court 1s told that Petitioner‘s aasthetic concerns will
there be addressad. Sulflce it to say, the long recognized use by
Fordham af its property and its use of its property to construct an
accessory use facility, falls squarely'within the parameters of
§12-10 of the lew York City Zoning Resoluticn defining the tern
“accessory use." It is "a use conducted on the same zoning lot as
the principal use to which it is related (whether located within
the same or an accessory use ©f the land) * * * and
b. "Is a use which is clearly incidental to and customariiy {ound
in connection with such principal use * *x » % A finding thet
declared that the ogperation of Foerdham’s ™M station, WIJV, was
other than an accessory use would be odd indzed. Operaticn of the
station dhd its antenna was proper before the constructior of a rew
tower antenna was begun and there is ne dinirution of accessory use
simply because cf a relocation of the antenra and at 2 helizht tra2
will give practical existence and reach to the station‘’s signal.

Clearly, 211 of trhese matters were before the Resporient; all
were ceasiderzd iy the evperts who —a2ve ur The remzershiz cf tre

Board of Stanieris ancd Appeals. It would £: an arrigant 2ouse of

9
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judicial power to annul a fiﬁdinq by that body, absent the»gigét

, A,
non for such a radical step, namely, that Respondent was arbitrary
and capricisus. The record before the court does not justify a
tinding of &abuss of disc:etion,i the presence of caprice or
arbitrariness. Tetition2r’s outéry is simply not Jjustified.
Respondent’s deternination is fﬁlly justified. NO reason appears

other than to obsz2rve the judicial deference that is proper, absent

some striXing abuss by the administrative agency. See Matter of

New York State Ciinical Lab Assn. v. Kalzd3iian, 85 N.Y. 24 3435,

-

356. To ®Bhe same eifect 1s Collins v, Lonergan, surpra, 198 A.D. 2d

348, {(and the wary rrogeny of Fuhst v. Feolev, 45 N.Y. 2d 441, 444).

For Petitiorer %tc argue that the tower antenna 1is noft an
incidental accessory use, raises the gquestion why that clain was
nos rade years ago. But, it was not. Nor can Fetitioner minimize:
the inmportence ¢I its hands-on knowledge of all aspects of .

crdham’s applicazion and actual building of the antenna tower. Iz

bt ]

did rotning until! the vower was 50% completed. Thus, there is a

tinge of unfairrsss 1in -Petitiorer’s posture and the taint of

for alil ¢f tn=2 foregoing reasons, fFatitianer may not prevail
in thils procesedinz. The deaterm:nat:icn ¢f the Board of Standards

and Appgeals revezls nc infirrity that can ke characterized as
arbitrary cr capri.cigus. Tih2re are strong rational bases for the

feverainaticn =113t Tt ke urdzaz, a determination that is well

10
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is dismissed.

Dated: June 10,
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